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I.   Interest of Amicus Curiae 
 

The Products Liability Advisory Council, Inc. (PLAC) is a non-profit association with 

over 125 corporate members representing a broad cross-section of American and international 

product manufacturers.  These companies seek to contribute to the improvement and reform of 

law in the United States and elsewhere, with emphasis on the law governing the liability of 

manufacturers of products.  PLAC’s perspective is derived from the experiences of a corporate 

membership that spans a diverse group of industries in various facets of the manufacturing 

sector.  In addition, several hundred of the leading product liability defense attorneys in the 

country are sustaining (non-voting) members of PLAC.  Since 1983 PLAC has filed over 725 

briefs as amicus curiae in both state and federal courts, including this Court, presenting the broad 

perspective of product manufacturers seeking fairness and balance in the application and 

development of the law as it affects product liability.  A list of PLAC’s corporate members is 

attached hereto as Appendix A. 

PLAC’s interests in this case extend well beyond asbestos litigation.  Rejecting the 

doctrine of forum non conveniens would negatively affect PLAC’s members and threaten a 

bedrock principle of jurisprudence.  Without forum non conveniens Rhode Island could become a 

magnet for tort litigation.  Manufacturers and consumers alike would be left vying for time on 

clogged dockets before Rhode Island courts whose resources already are over-taxed by an 

unnecessary and avoidable caseload.   

Manufacturers such as PLAC’s members are especially vulnerable to the forum shopping 

that the doctrine of forum non conveniens prevents.  As a result of the broad distribution of their 

products, manufacturers are potentially subject to the personal jurisdiction of many courts.  
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Without forum non conveniens plaintiffs may abuse this advantage to force manufacturers to 

litigate in jurisdictions that are inconvenient for the parties, the witnesses and the courts. 

Litigating in Rhode Island while conducting discovery perhaps thousands of miles away 

also increases the already high costs of litigation.  The added expense of this patently inefficient 

method of adjudication unfairly taxes small businesses and can yield unjustly large settlements – 

settlements based not on the merits of the claim, but on the desire to avoid unnecessarily inflated 

legal costs.  The consumer, taxpayer and policyholder ultimately foot the bill. 

II.   Statement of the Case 
 

PLAC adopts Petitioner General Electric Company’s statement of the case. 
 

III. Statement of Issues Presented 
 

1. Whether Rhode Island law recognizes the doctrine of forum non conveniens?   
 
2. Whether 37 complaints by Canadian plaintiffs who have no connection to Rhode 

Island and allege exposure to asbestos in diverse parts of Canada should be 
dismissed?1  

 
IV.   Introduction and Summary of the Argument 

 
Thirty-seven Canadian plaintiffs, all represented by the same law firm, sued in Rhode 

Island Superior Court alleging personal injury due to asbestos exposure.  Neither the plaintiffs, 

nor their lawsuits, have any connection to Rhode Island, except that the defendants do some 

business here – as well as in most other states.  The filing of these suits in Rhode Island was the 

product of an agreement between a South Carolina plaintiff’s firm, Motley Rice LLC, and the 

Canadian Worker’s Compensation Board.  Petitioner’s App. at 39.  The suits are essentially 

                                                 
1 Although this appeal involves 39 lawsuits in total, two of the plaintiffs are not from Canada.  In 
the interest of clarity, this brief addresses only the 37 Canadian plaintiffs.  However, even the 
two non-Canadian plaintiffs are not from Rhode Island and their lawsuits, which allege exposure 
to asbestos in Canada, similarly lack any connection to Rhode Island. The arguments herein 
apply equally to those two plaintiffs. 
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actions by the Canadian government to recover medical expenses paid on behalf of the named 

Canadian plaintiffs.2 

Petitioner General Electric Company moved to dismiss the actions based on the doctrine 

of forum non conveniens.  The trial justice (Gibney, J.) denied the motion, finding that: 1) the 

doctrine of forum non conveniens is not recognized in Rhode Island; and 2) even if it were, these 

37 cases are not a burden.  Kedy v. A.W. Chesterton, P.C. No. 04-1552, 2005 WL 1274282, *2 

(R.I. Super. 2005); Petitioner’s App. at 206-07. 

As to her finding that Rhode Island does not recognize the doctrine of forum non 

conveniens, the trial justice erred.  The doctrine, although it was not labeled forum non 

conveniens at the time, was recognized in English common law at least as early as 1774.  When 

its first Constitution became effective in 1843, Rhode Island incorporated the then-existing 

English common law.  The doctrine of forum non conveniens has never since been abrogated. 

                                                 
2 At the deposition of one of the named plaintiffs the following exchange took place: 
 

Q: Okay.  When did you first come in contact with the Ness Motley firm? 
A. In July of 2003. 
Q. Did you contact them or did they contact you? 
A. WISB [a Canadian Worker’s Compensation Board] contacted me initially 

stating that they were – WISB was going to retain them. 
Q. Okay. 
A. Then they contacted me. 
 

Petitioner’s App. at 39.  Further, at the hearing before the trial justice Petitioner General 
Electric Company’s attorney Cathy Mohan stated that “The fact of the matter is that the 
Canadian cases are brought through their worker’s compensation board, that, in fact, is 
the true party in interest here, the workers’ compensation board of Canada.”  Id. at 84.  
Later, attorney Vincent L. Greene from Motley Rice conceded as much, stating “The 
defendants are right, there is a true party in interest here that is the workers’ 
compensation board, but the plaintiffs themselves are also true parties in interest.  It’s 
almost a reverse lien that the workers’ comp boards have on the plaintiff’s case, the 
plaintiff gets anything over and above that….”  Id. at 119.   
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As to her conclusion that Rhode Island courts should shoulder the burden of these 37 

imported lawsuits, the trial justice again erred.  The Rhode Island Judiciary’s fiscal limitations 

are well documented.  The citizens of Rhode Island suffer when fiscal constraints force the 

Judiciary to cut or under-fund essential services.  The trial justice overlooked relevant 

considerations in reaching her conclusion.  She focused solely on the cases’ immediate impact on 

the asbestos docket, ignoring the burden of these cases on the Judiciary as a whole, the citizens 

of Rhode Island, the parties and the consequences to the jurisdiction in which these lawsuits 

should have been brought.   

The briefs by Petitioner General Electric Company and other amici advance persuasive 

reasons for supporting both the doctrine of forum non conveniens and its application here.  PLAC 

does not repeat these arguments, but incorporates them herein.    

 
V.  Argument 

 
A. The Doctrine of Forum Non Conveniens Has a Long and Venerable History in This 

Country and Abroad 
 
Forum non conveniens is a common law discretionary power that allows a court to 

decline “jurisdiction if it is a seriously inconvenient forum for the trial of the action provided that 

a more appropriate forum is available to the plaintiff.”  Restatement (Second) of Conflict of 

Laws §84 (1971); Black’s Law Dictionary 655 (6th ed. 1990).  The doctrine originated as an 

equitable remedy in Scottish common law, as early as the eighteenth century, and has since been 

widely adopted.3  The English courts recognized the central tenet of the doctrine – the court’s 

power to repel jurisdiction in favor of a more proper forum – at least as early as 1774; and, 

                                                 
3 Carney, Peter J., International Forum Non Conveniens: “Section 1405.5” – A Proposal in the 
Interest of Sovereignty, Comity, and Individual Justice, 45 Am. U. L. Rev. 415, 424-25 (1995).   
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American state courts, while not calling it forum non conveniens, were applying the doctrine at 

least as early as 1817.  See Argument V(B)(1), infra.   

The United States Supreme Court expressly recognized the doctrine of forum non 

conveniens in Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947).  The Court found that the doctrine 

was necessary: 1) to protect defendants from plaintiffs “who seek not simply justice but perhaps 

justice with some harassment,” id. at 505, and 2) to protect courts from lawsuits that 

inappropriately burden their resources and dockets with litigation lacking any connection to the 

forum, id. at 504.  For the doctrine to apply, the Gilbert Court held that the court must first 

determine whether an adequate alternative forum exists in which the case can be heard, then, if 

such a forum exists, whether public and private interests favor the alternative forum.4  Id. at 507-

08.  A year after Gilbert, Congress enacted 28 U.S.C. § 1404(a), which codified and liberalized 

the domestic application of forum non conveniens.  Carney, supra, at 428.  

The United States Supreme Court later applied the doctrine of forum non conveniens to 

foreign plaintiffs who filed an action in the federal courts with little or no connection to the 

United States.  Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981).  The Piper Court recognized:  

When the home forum has been chosen, it is reasonable to assume 
that this choice is convenient.  When the plaintiff is foreign, 
however, this assumption is much less reasonable.  Because the 
central purpose of any forum non conveniens inquiry is to ensure 
that the trial is convenient, a foreign plaintiff's choice deserves less 
deference. 
 

                                                 
4 The factors listed by the Gilbert Court included the “relative ease of access to sources of proof; 
availability of compulsory process for attendance of unwilling, and the cost of obtaining 
attendance of willing, witnesses; possibility of view of premises, if view would be appropriate to 
the action; and all other practical problems that make trial of a case easy, expeditious and 
inexpensive.”  Gilbert, 330 U.S. at 508. 
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Id. at 255-56.  Thus, under the federal law’s application of forum non conveniens, the 

forum choices of foreign plaintiffs litigating in inconvenient jurisdictions here in the 

United States are entitled to little deference. 

 
B. Rhode Island Adopted the Doctrine of Forum Non Conveniens as Part of the English 

Common Law  
 

The trial justice erred when she concluded that the doctrine of forum non conveniens was 

not the law of Rhode Island.  See Kedy, 2005 WL 1274282 at *2; Petitioner’s App. at 206-07.5  

Rhode Island adopted the doctrine as part of the English common law when the state ratified its 

Constitution in 1843.  The doctrine has never been abrogated.  No legislative or judicial action is 

necessary to confirm its existence. 

  
 1. Forum Non Conveniens is a Long-standing Doctrine of English Common 

Law 
 

At least as early as 1774, English common law acknowledged the power of the courts to 

decline jurisdiction over claims where another court’s jurisdiction was “more proper and more 

sufficient.”  Mostyn v. Fabrigas, 1 Cowp. 161, 172, 98 Eng. Rep. 1021, 1028 (K.B. 1774).  

Although the court in Mostyn did not affix the label forum non conveniens6, it described the 

principle, stating: 

In every plea to the jurisdiction, you must state another 
jurisdiction; therefore, if an action were brought here for a matter 

                                                 
5 The trial justice did not expressly conclude that Rhode Island does not recognize forum non 
conveniens in Kedy; however, that conclusion is implicit in her decision. 2005 WL 1274282 at 
*2; Petitioner’s App. at 206-07.     
 
6 Mostyn was an action for assault and false imprisonment by a resident of Minorca, who was 
born under British rule, against the governor of Minorca, who had been empowered by the 
commission of the British King.  The court ultimately retained jurisdiction of the case, finding 
that the governor was “accountable in this Court or he is accountable nowhere.”  Mostyn, 1 
Cowp. at 175, 98 Eng. Rep. at 1029. 
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arising in Wales, to bar the remedy sought in this Court you must 
shew the jurisdiction of the Court of Wales; and in every case to 
repel the jurisdiction of the King’s Court, you must shew a 
more proper and more sufficient jurisdiction… . 
 

Mostyn, 1 Cowp. at 172; 98 Eng. Rep. at 1028 (emphasis added).   
 

The Mostyn court suggested that “there are some cases that arise out of the realm, which 

ought not to be tried anywhere but in the country where they arise,” and alluded to the following 

example: 

 [I]f two persons fight in France, and both happening to casually be 
here, one should bring an action of assault against the other, it 
might be a doubt whether such an action could be maintained here: 
because, though it is not a criminal prosecution, it must be laid to 
be against the peace of the King; but the breach of the peace is 
merely local, though the trespass against the person is transitory.  
 

Mostyn, 1 Cowp. at 176; 98 Eng. Rep. at 1030. 
 

In 1804, the King’s Bench once again acknowledged its power to “repel jurisdiction” in 

cases where another court’s jurisdiction was “more proper and more sufficient.”  The King v. 

Johnson, 6 East 583, 588 (K.B. 1804) (quoting Mostyn, 1 Cowp. at 172, 98 Eng. Rep. at 1028).  

As in Mostyn, the Johnson court retained jurisdiction, but it did so because the act complained 

of, in Johnson libel, actually took place in England.  Id. 7   

American courts have long acknowledged the inheritance of forum non conveniens from 

English common law.  In 1817, the New York Supreme Court of Judicature8 relied on Johnson 

                                                 
7 “Now here the offense imputed being the publication of a libel in Middlesex, it is no answer to 
shew that the defendant is an Irishman, and that there are Courts of Justice in Ireland which have 
jurisdiction of the matter of libel; for they could not take cognizance of a libel published in 
Middlesex out of their jurisdiction.”  Johnson, 6 East at 588.  
 
8 The Supreme Court of Judicature was the highest state court of law in New York prior to 1848.  
See THE BLUEBOOK: A UNIFORM SYSTEM OF CITATION 217 (17th ed., The Harvard Law Review 
Assoc. 2003).  
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and Mostyn to explain the fundamental principle of forum non conveniens.  In a dispute between 

two British sailors for an assault that took place while at sea, the court held: 

It is evident, then, that our Courts may take cognizance of torts 
committed on the high seas, on board a foreign vessel where both 
parties are foreigners; but I am inclined to think it must, on 
principles of policy, often rest in the sound discretion of the Court 
to afford jurisdiction or not, according to the circumstances of the 
case. 
 

Gardner v. Thomas, 14 Johns. 134 (N.Y. Sup. Ct. 1817).   

The fact that Gardner, like Mostyn and Johnson, does not use the term forum non 

conveniens is of no moment.  The United States Supreme Court has since acknowledged that 

“[t]he [Gardner] decision is plainly based, in modern terms, upon the doctrine of forum non 

conveniens.”  Burnham v. Superior Court of California, 495 U.S. 604, 614 n.3 (1990) (citing 

Gardner, 14 Johns. at 137-38).  Irrespective of the name used, the principle that courts may 

decline to exercise jurisdiction where another court’s jurisdiction is “more proper and more 

sufficient” was part of the English common law well before the Rhode Island Constitution was 

ratified.  See Mostyn, 1 Cowp. at 172; 98 Eng. Rep. at 1028. 

  
 2. Rhode Island Adopted English Common Law 
 

Rhode Island adopted English common law as it existed when the state’s constitution 

became operative in 1843.  See Bloomfield v. Brown, 67 R.I. 452, 25 A.2d 345 (1942) (citing the 

Charter of King Charles II and public laws of Rhode Island 1767, at p. 55, and acknowledging 

that Rhode Island recognized estates by the entirety because of its by English common law 

origins);  State v. Pine, 524 A.2d 1104, 1106-07 (R.I. 1987) (finding that year-and-a-day rule in 

murder cases was the law of Rhode Island, as incorporated from English common law); Gunn v. 

Union R. Co., 23 R.I. 289, 292-94, 49 A. 999, 1000-01 (1901) (finding that grant of new jury 
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trial on grounds that verdict was against the weight of evidence was within the power of Rhode 

Island courts, as incorporated from English common law); Bishop v. Tripp, 16 R.I. 198, 14 A. 79 

(1888).    

  In Bloomfield v. Brown, 67 R.I. 452, 25 A.2d 345 (1942), this Court affirmed the 

existence of an estate by the entirety under Rhode Island law.  It based its conclusion on English 

common law, finding that: 

[A]n estate by the entirety was well known to the common law of 
England long before the settlement of Providence by Roger 
Williams in 1636….  It is clear to us that the colonists, upon their 
emigration from the mother country, brought with them to this 
state the common law of England, so far as it was applicable to 
their condition and circumstances here. 

 
Id., at 356.  This Court explained that the Charter of King Charles II “continued to be treated 

substantially as the organic law of this state until [Rhode Island’s] present constitution became 

operative on the first Tuesday of May, 1843.”  Id.  The Charter of King Charles II empowered 

colonial Rhode Island “to make, ordain, constitute or repeal, such laws statutes, orders and 

ordinances … so as such laws, ordinances and constitutions, so made, be not contrary to and 

repugnant unto, but as near as may be, agreeable to the laws of this realm our England, 

considering the nature and constitution of the place and people there.”  Id. (emphasis added). 

Further, this Court cited the public laws of Rhode Island 1767, at page 55, which 

contained an act entitled “[a]n Act, regulating the sundry Proceedings in the several Courts in 

this Colony.”  Id.  The act provided “[t]hat in all Actions, Causes, Matters and Things, 

whatsoever, where there is no particular Law of this Colony, or Act of Parliament introduced, for 

the Decision and Determination of the same, then and in such Cases, the Law of England shall be 

in force for the Decision and Determination of the same.”  Id.   
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More recently, in State v. Pine, this Court addressed whether Rhode Island had adopted 

the common law year-and-a-day rule in murder cases, which provides that death occurring more 

than a year and one day after a criminal act is conclusively presumed to have been due to natural 

causes.  524 A.2d at 1106.  Acknowledging that Rhode Island had adopted the year-and-a-day 

rule as part of the common law of England, this Court abrogated it going forward.  Id. at 1106, 

1107.9     

As is evident from Pine and Bloomfield, this Court and the Rhode Island General 

Assembly need not specifically adopt common law doctrines for those doctrines to have vitality.  

Like estates by the entirety in Bloomfield, and the year-and-a-day rule in Pine, Rhode Island 

incorporated the doctrine of forum non conveniens with the rest of England’s common law when 

the Rhode Island Constitution became effective.  As in Pine, simply because this Court has never 

before addressed the doctrine of forum non conveniens does not render it invalid or non-existent 

in Rhode Island.  No action by this Court or the General Assembly is necessary to adopt the 

doctrine.  It is already the law in this state. 

 
3. Forum Non Conveniens Was Never Abrogated 
 
This Court has held that “[t]he common law governs the rights and obligations of the 

citizens of Rhode Island unless that law has been modified by the General Assembly.”  Traugott 

v. Petit, 122 R.I. 60, 63, 404 A.2d 77, 79 (1979); Benevides v. Kelly, 90 R.I. 310, 316, 157 A.2d 

821, 824 (1960) (“It is settled in this jurisdiction that the courts will follow the common law to 

                                                 
9 Ultimately this Court abrogated the year-and-a-day rule, but refused to apply the abrogation 
retroactively, finding that such a result would amount to an ex post facto law.  Pine, 524 A.2d at 
1107.  Importantly, the Rhode Island courts had never before addressed the year-and-a-day rule.  
See State v. Pine, P.C. No. 85-1388, 1986 WL 714412, *1 (R.I. Super. 1986) (“The issue before 
the court is one of first impression in this state.”). 
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the extent that it remains applicable in given circumstances unless such law is modified by 

statute.”); Lombardi v. Calif. Pkg. Sales Co., 83 R.I. 51, 54, 112 A.2d 701, 702 (1955). 

The trial justice noted that the General Assembly adopted forum non conveniens in 

Family Court and observed that the doctrine had not been applied outside of child custody cases.  

Kedy, 2005 WL 1274282, at *2.10  Any suggestion that the Uniform Child Custody Jurisdiction 

Act, or its successor the Uniform Child Custody Jurisdiction and Enforcement Act, abrogated 

forum non conveniens generally in Rhode Island is unfounded. 

“In 1968, the Uniform Child Custody Jurisdiction Act was promulgated, and ultimately 

all 50 states, the District of Columbia, and the Virgin Islands adopted the UCCJA.”  Minneman, 

David Carl, Construction and Operation of Uniform Child Custody Jurisdiction and Enforcement 

Act, 100 A.L.R.5th 1, §2(a) (2002).  Yet not one court has considered the UCCJA to be an 

abrogation of the doctrine of forum non conveniens.  Indeed, nothing in the UCCJA suggests that 

it is intended to be a general abrogation of forum non conveniens.  The Act contains no mention 

of the doctrine.   Nor is there any suggestion in the Act that the doctrine was considered when the 

Act was adopted.  Moreover, the factors that the Act uses to determine whether a forum is 

inconvenient – whether domestic violence has occurred and is likely to continue, the length of 

time the child has resided outside this state, etc. – are quite clearly specific to the child custody 

context.  See R.I.G.L. § 15-14.1-19(b)1-8.  These factors cannot reasonably be viewed as an 

intention to abrogate the common law doctrine of forum non conveniens. 

Absent the express intent of the General Assembly, a statute does not abrogate or 

supercede the common laws.  Traugott, 122 R.I. at 63, 404 A.2d at 79 (1979).  Nothing in the 

                                                 
10 The trial justice quoted statutory language permitting the Family Court to “‘decline to exercise 
its jurisdiction ... if it finds that it is an inconvenient forum,’” citing both the Uniform Child 
Custody Jurisdiction Act (UCCJA) adopted in 1978, and its successor, the Uniform Child 
Custody Jurisdiction and Enforcement Act (UCCJEA), R.I.G.L. §§ 15-14.1-1 – 42 (2003). 
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UCCJA or UCCJEA demonstrates such an intent, particularly in light of the well settled 

principle that statutes in derogation of the common law are to be narrowly construed.  See, e.g., 

Esposito v. O’Hair, 886 A.2d 1197, 1203 (R.I. 2005).  As such, the common law doctrine of 

forum non conveniens – which predates the enactment of the Rhode Island Constitution – has not 

been abrogated and remains valid in Rhode Island today. 

 
C. The Trial Court Erred in Its Conclusion That Asbestos Cases Filed by Foreign 

Litigants Would Not Burden Rhode Island’s Judiciary 
 

In denying General Electric Company’s motions to dismiss, the trial justice said: 

Pursuant to the Presiding Justice's Order, Super. Ct. Admin. Order, 
No. 96-2 (Jan. 29, 1996), this Court has been responsible for the 
case management of all asbestos-related litigation.  At present, no 
litigation crisis exists in Rhode Island.  More specifically, this 
Court is not mired in asbestos litigation.  There has been no deluge 
of asbestos cases over the past two decades. 
 
Although the asbestos docket has been active, it has been neither 
unmanageable nor unwieldy…. 

 
If and when this docket becomes too burdensome or inefficient, or 
if and when the management and assignment of this docket 
changes, then this, or similar motions may be revisited.  At present, 
such situations are neither extant nor looming on the horizon. 
Thus, there are no compelling reasons to grant plaintiff's motion 
and the motion is denied. 

 
Kedy, 2005 WL 1274282 at *2; Petitioner’s App. at 206-07. 

In a state where the Judiciary finds itself in “an annual clash with [the Governor] over 

budgetary issues,”11 it is difficult to comprehend how the trial justice concluded that the Rhode 

Island Judiciary is not burdened by 37 lawsuits that have no business being adjudicated in Rhode 

Island.  The trial justice improperly limited her analysis to her management of the asbestos 

                                                 
11 Fitzpatrick, Edward, Chief Judge rebuffs Carcieri, PROVIDENCE JOURNAL, Feb. 28, 2007. 
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calendar.  Kedy, 2005 WL 1274282, at *2; Petitioner’s App. at 206-07.  She should have 

considered the broader impact on the state’s Judiciary.  Unquestionably, the time and energy 

spent on 37 cases could be better spent on matters that impact Rhode Islanders.  More 

importantly, the trial justice failed to consider the burden this imported litigation places on 

Rhode Island taxpayers.   

Rhode Island’s tight public budget and its impact on the courts is well documented.12  

Rhode Island’s case law often notes the importance of conserving scarce judicial resources. 13   

More pointedly, the Chief Justice of this Court has alluded to fiscal constraints time and again in 

the annual State of the Judiciary Addresses.  

The Judiciary’s financial limitations were known in 2005, when the trial court concluded 

that it could shoulder the burden of these 37 imported cases.  As Chief Justice Williams said in 

the 2005 State of the Judiciary Address: 

Our courts are busier than ever.  In just the last three years, our 
caseload has jumped 9 percent – 233,000 cases disposed of in 2004 
– yet, we continue to hold our spending to only 1.3% of the state’s 
entire budget. 

                                                 
12 Fitzpatrick, Edward, State Court Official Seeking 4 Percent Budget Increase, PROVIDENCE 
JOURNAL, Mar. 15, 2007; Gregg, Katherine & Mayerowitz, Scott, Carcieri Defends Plan to Cut 
Pay, PROVIDENCE JOURNAL, Mar. 2, 2007; Fitzpatrick, Edward, Chief Judge rebuffs Carcieri, 
PROVIDENCE JOURNAL, Feb. 28, 2007; Fitzpatrick, Edward, Williams: Judiciary Under Siege, 
PROVIDENCE JOURNAL, June 11, 2005, at A3; Fitzpatrick, Edward, Williams Seeks Pay hikes for 
Judges, Magistrates, PROVIDENCE JOURNAL, Apr. 6, 2005, at B1; Corkery, Michael, Judiciary 
Charges Carcieri with Abuse of Executive Power, PROVIDENCE JOURNAL, Mar. 22, 2005, at A1. 
 
13 Recognition that the Rhode Island Judiciary operates under tight financial constraints is 
evident in the case law of this Court, which regularly notes Rhode Island’s “scarce judicial 
resources,” (see Marrapese v. Wall, 828 A.2d 514, 515 (R.I. 2003); Waldeck v. Piner, 488 A.2d 
1218, 1221 n.7 (R.I. 1985); State v. Jackson, 117 R.I. 245, 253 n.3, 366 A.2d  148, 152 n.3 
(1976)) and the importance of “conserving judicial resources,” (see Dejarlais v. USAA Ins. Co, 
824 A.2d 1272, 1279 (R.I. 2002); Johnston Ambulatory Surgical Assoc. v. Nolan, 755 A.2d 799, 
817 (R.I. 2000); Small Business Loan Fund Corp. v. Loft, 734 A.2d 953, 954 (R.I. 1998); Jones 
v. Moretti, 711 A.2d 953, 1157 (R.I. 1998); ElGabri v. Lekas, 681 A.2d 271, 279 (R.I. 1996); 
R.A. Beauford & Sons, Inc. v. Trivisonno, 121 R.I. 835, 841, 403 A.2d 664, 667 (R.I. 1979)). 
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And for the third year in a row, we will not request a supplemental 
budget. 
 
Our requested Fiscal Year 2006 budget is once again frugal – we 
ask only for a modest increase of $900,000 to maintain current 
services…. 

 
Unfortunately, the Governor’s office has failed to comply with the 
new protocol and adjusted our budget request before passing it to 
you – throwing our budget into a [$]3.2 million dollar shortfall.  
We look for you to adjust it appropriately.  

 
Williams, C.J., 2005 State of the Judiciary Address (Mar. 2, 2005) available at 

http://www.courts.state.ri.us/home/05-soj.htm. 

Chief Justice Williams’s plea to the General Assembly to adjust the pared-down budget 

request submitted by the Governor’s office went unanswered.  The Judiciary’s 2006 budget was 

not restored.  Less than three months later, with the Judiciary facing a projected $3.2 million 

budgetary shortfall, the trial court proclaimed “there are no compelling reasons” to dismiss the 

suits of these 37 Canadian plaintiffs that have nothing to do with Rhode Island.   

The trial court’s conclusion that Rhode Island taxpayers should shoulder the burden of 

imported litigation was incorrect.  The passage of time has not alleviated the courts’ financial 

limitations.  In 2006 Chief Justice Williams said:   

We recognize the hard economic times we live in, yet we continue 
to hold our spending to just 1.3 percent of the state’s entire budget.  
Despite a built in shortfall last year of $3.2 million, we lived within 
your appropriation, but not without sacrifice.  We need to be made 
whole again.  Please understand, we put a lot of effort into 
formulating our budget request.  There is still a lot of pain in it, but 
the number we have given you is REAL and it is ESSENTIAL, 
and without it we would be crippled. 

 
Williams, C.J., 2006 State of the Judiciary Address (Mar. 2, 2006) available at 

http://www.courts.state.ri.us/home/06soj.htm. (emphasis in original). 
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This year the Governor attempted to institute a four day shutdown of the court system 

after claiming that the Rhode Island courts were “nonessential state operations.” Edward 

Fitzpatrick, Chief Judge rebuffs Carcieri, PROVIDENCE JOURNAL, Feb. 28, 2007.  In his 2007 

address, Chief Justice Williams emphasized $1.75 million in self-imposed cuts and spending 

constraints by the Judiciary and defended the Judiciary’s frugality, stating: 

The Judiciary and the General Assembly need to continue our very 
candid dialog about finances in this very difficult year.  While the 
Governor’s budget proposals for the Judiciary may be 
understandable in his effort to curtail spending in all of state 
government, I respectfully submit that they are unnecessary and 
unworkable for the courts and would in the end prevent the fair 
administration of justice…. 

 
I gave you my word that we would do our part to be fiscally 
responsible.  I say it now from the vantage point of our having 
lived within our budget for five straight years.  That’s right; we 
have not come back to you with a supplemental budget request for 
five consecutive years.  While the Judiciary budget has increased 
over the years, most of the increases represent fixed costs.  We are 
doing more with less.  

 
Williams, C.J., 2007 State of the Judiciary Address (Feb. 27, 2007) available at 

http://www.courts.state.ri.us/home/07-soj.htm. 

The Rhode Island courts are, as Chief Justice Williams said, “doing more with less.”  Id.  

It is not clear, however, why the Rhode Island Judiciary should do more than it has to – indeed, 

more than it ought to – with less.  It is not clear why the trial court would devote the Judiciary’s 

limited resources to claims in which Rhode Island has no interest. 

The statements of Chief Justice Williams and this Court’s repeated acknowledgements of 

the State’s “scarce judicial resources” belie the trial court’s conclusion that there “there are no 

compelling reasons” to dismiss these cases.  Kedy, 2005 WL 1274282, at *2; Petitioner’s App. at 

206-07.  The trial justice’s conclusion is contrary to the Judiciary’s promise to the General 
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Assembly to be “fiscally responsible.”  It cannot be reconciled with the representation that the 

Judiciary’s budget request “is REAL and it is ESSENTIAL, and without it [the courts] would be 

crippled.”  In light of the financial constraints faced by this State, the decision of the court below 

is clearly erroneous.   

 
D. The Doctrine of Forum Non Conveniens Protects Judicial Resources for the Benefit 

of Rhode Island Citizens 
 
Just a few of the services that are threatened by the Rhode Island Judiciary’s limited 

funding include: 

• Educating Rhode Island students on the function of the Courts, the funding of 
which has been reduced by $170,000 as a result of budget constraints, See 
Williams, C.J., 2007 State of the Judiciary Address (Feb. 27, 2007); 

 
• Construction of a courthouse to serve Blackstone Valley and take some of the 

case volume off of the Garrahy courthouse, which was built to accommodate 
1,500 people per day, but is forced to handle 3,000, Williams, C.J., 2006 State of 
the Judiciary Address (Mar. 2, 2006); 

 
• Hiring translators so that the non English speaking citizens of the state have 

access to the courts, id.; and 
 
• Paying adequate judicial salaries.  See Williams, C.J., 2005 State of the Judiciary 

Address (Mar. 2, 2005) (“When adjusted for economic conditions, Rhode Island 
jurists are among the lowest paid in the nation - 43rd.”). 

 
These services are funded by Rhode Island tax dollars for the benefit of Rhode Island citizens.  

When they are cut or inadequately funded, the citizens of Rhode Island suffer. 

The trial justice’s decision was based in part on the parties’ need for prompt resolution.  

As she observed: “That plaintiffs and defendants have their claims and defenses heard as 

promptly as possible is essential.  It is of paramount importance.”  Kedy, 2005 WL 1274282 at 

*2; Petitioner’s App. at 206-07.  But these concerns do not justify opening Rhode Island’s 

courthouse doors and coffers to unnecessary litigation.  Indeed, the same could be said for many 
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government functions.  It is of paramount importance that roadways be maintained.  Yet Rhode 

Island does not pay for street repairs or to plow the roads in Manitoba.  It is of paramount 

importance that children be educated in a safe environment by well trained teachers.  Yet Rhode 

Island does not fund the schools in Saskatchewan.  Doubtless Rhode Island could do so, but it 

would be improvident where the state struggles to maintain its schools and roads at the high level 

its own citizens deserve.14 

Why then should the Rhode Island judiciary – in need of money to build and maintain 

courthouses, pay translators and fund judicial salaries – pay for the administration of tort 

litigation that does not concern Rhode Island?  The ruling below invites a disproportionate 

amount of that expense to be concentrated in Rhode Island.  It ensures that Rhode Islanders will 

pay for the adjudication of claims in which they have no interest, while their own needs go 

unmet. 

This problem is magnified when one looks beyond asbestos cases.  By ignoring the 

doctrine of forum non conveniens, the trial court exposes Rhode Island taxpayers to the prospect 

of funding the administration of untold litigation.  Consider the public nuisance lawsuit brought 

by the Rhode Island Attorney General – with the assistance of the same South Carolina 

plaintiff’s firm – against former lead paint manufacturers.  State ex rel Lynch v. Lead Indus. 

Ass’n Inc., P.C. No. 99-5226 (R.I. Super.).  Without the doctrine of forum non conveniens, an 

attorney general from any other state – or a similar official from any other sovereign – could 

                                                 
14 Plaintiffs referred to these cost concerns as “xenophobic” in their memorandum in opposition 
to General Electric’s petition for certiorari.  See Plaintiff’s Memorandum in Opposition to the 
Petition of Defendant General Electric Company for a Writ of Certiori [sic] at 10 n.8.  Is it 
“xenophobic” for Rhode Islanders to fund their own schools and not those of other states?  Why 
then should it be deemed “xenophobic” for Rhode Islanders to fund only the judicial 
administration of matters that affect them?  It is not a question of fear of foreigners, but fairness 
to the taxpayers of this state. 
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submit the foreign state to the jurisdiction of Rhode Island courts and bring a similar costly suit 

against the same or similar defendants.  The prospect is not so great a stretch from the asbestos 

cases now before this Court, which are essentially subrogation claims brought for the benefit of 

the Canadian government15 on the belief that it had a “better shot” here “than in any place in 

Canada.”  Petitioner’s App. at 120.   

Because Rhode Island is one of the few jurisdictions to have permitted a public nuisance 

suit against lead paint manufacturers, it would be a likely venue for similar actions.  It is no less 

likely that such public nuisance suits would be filed in Rhode Island than it is that a Canadian 

Worker’s Compensation Board would submit its actions to the jurisdiction of Rhode Island 

courts. 

The administration of large cases like the lead paint case is unquestionably costly.  That 

expense is justifiable when Rhode Island has a real interest in the case.  It is unjustifiable, 

however, in cases such as those at issue in which Rhode Island has no interest.  Forum non 

conveniens protects the Rhode Island Judiciary from being forced to accept imported litigation, 

exporting the state’s scarce judicial resources in the process. 

Finally, rejecting forum non conveniens and/or allowing the subject actions to proceed 

would be harmful to Rhode Island’s reputation for judicial fairness and potentially harmful to 

Rhode Island’s economy.  The United States Chamber of Commerce Institute for Legal Reform 

recently ranked Rhode Island 35th out of 50 states in terms of legal fairness, down sharply from 

                                                 
15 Plaintiff’s counsel has admitted that the Canadian Worker’s Compensation Board is the real 
party in interest and that the named plaintiffs won’t receive a dime until the plaintiffs satisfy 
what plaintiff’s counsel described as “sort of a reverse lien” that the workers’ compensation 
board has on their case.  Petitioner’s App. at 118-119; see note 2, supra. 
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the state’s standing in last year’s study.16  Businesses refer to that study, among other indicators, 

in deciding where to invest and create jobs.  In the words of Thomas Donahue, President and 

Chief Executive Officer of the United States Chamber of Commerce: 

Rhode Island’s legal system is heading in the wrong direction….  
The best thing Rhode Island can do to attract business is to have a 
fair legal system.  An unfair legal system sucks the life out of a 
state’s economy – it affects business expansion, it affects jobs and 
it takes money out of consumer’s pockets.17 
 

Allowing the subject actions to proceed does little to bolster the reputation of Rhode 

Island on the national stage and threatens the state’s judicial resources and economy. 

 
E. The Notions of Comity Inherent In The Doctrine of Forum Non Conveniens Also 

Benefit Other Jurisdictions 
 

The adjudication of controversies imported to Rhode Island is as damaging to foreign 

states as it is to Rhode Island.  Courts recognize the notions of comity that underpin the doctrine 

of forum non conveniens.  See Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 509 (1947); Esfeld v. 

Costa Crociere, S.P.A., 289 F.3d 1300, 1313 (11th Cir. 2002).   

Citizens have a direct interest in seeing local controversies decided in their local courts.  

As United States Supreme Court Justice Jackson observed: 

In cases which touch the affairs of many persons, there is reason 
for holding the trial in their view and reach rather than in remote 
parts of the country where they can learn about it by report only.  

                                                 
16 U.S. Chamber Institute for Legal Reform, 2007 U.S. Chamber of Commerce State Liability 
Systems Ranking Study, at 15, 16 (April, 16, 2007), available at 
http://www.instituteforlegalreform.com/lawsuitclimate2007/pdf/Liability_System_Ranking_Stud
y.pdf.  The study is based on a poll of nearly 1600 corporate in-house counsel and senior 
corporate litigators nationally.  Id. at 6.  Among the key factors that the study used to determine 
the fairness of a jurisdiction was “Having and Enforcing Meaningful Venue Requirements.”  Id. 
at 26.  Rhode Island ranked 39th out of 50 in this category.  Id.  
 
17 U.S. Chamber Institute for Legal Reform, Harris Poll: Rhode Island, available at 
http://www.instituteforlegalreform.com/states/harrispoll.cfm?state=RI. 
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There is a local interest in having localized controversies decided 
at home. 

 
Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 509 (1947).  The Gilbert court recognized that imported 

litigation harms both the jurisdiction in which the suit is brought – by forcing it to adjudicate the 

controversy, and the jurisdiction in which the suit should have been brought – by denying 

citizens of the right to witness and participate in the local administration of justice. 

If the cases in question are permitted to proceed, then Rhode Islanders face the prospect 

of interference with their work and family life for weeks for jury duty in cases presenting little or 

no real connection to them.  Meanwhile, the citizens of Canada lose a measure of control over 

their government – and with it a measure of their voice in the issues that impact them – when 

they are denied the right to participate in judicial disposition of local matters.  

The vital role jury duty plays in the administration of justice and the importance of jury 

duty in citizens’ control over government has been exhaustively documented in the civil rights 

context.  See, e.g., Powers v. Ohio, 499 U.S. 400, 407 (1991).  In Powers, which dealt with 

racially based peremptory challenges in jury selection, the U.S. Supreme Court stated: 

Jury service preserves the democratic element of the law, as it 
guards the rights of the parties and ensures continued acceptance of 
the laws by all of the people….  It “affords ordinary citizens a 
valuable opportunity to participate in a process of government, an 
experience fostering, one hopes, a respect for law.” …  Indeed, 
with the exception of voting, for most citizens the honor and 
privilege of jury duty is their most significant opportunity to 
participate in the democratic process. 
 

Id. (citations omitted).  The Powers Court quoted Alexis de Toqueville’s observations on the jury 

over 150 years ago: 

[T]he institution of the jury raises the people itself, or at least a 
class of citizens, to the bench of judicial authority [and] invests the 
people, or that class of citizens, with the direction of society…. 
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The jury ... invests each citizen with a kind of magistracy; it makes 
them all feel the duties which they are bound to discharge towards 
society; and the part which they take in the Government.  By 
obliging men to turn their attention to affairs which are not 
exclusively their own, it rubs off that individual egotism which is 
the rust of society. 
 
I do not know whether the jury is useful to those who are in 
litigation; but I am certain it is highly beneficial to those who 
decide the litigation; and I look upon it as one of the most 
efficacious means for the education of the people which society 
can employ.    
 

Id. at 406-407. 
  

Rhode Island, too, acknowledges the important role that jury duty plays in the 

administration of justice.  When jurors are selected for duty they are told that “[i]t is a privilege 

enjoyed by the free citizens of our country to participate in the administration of justice – to 

decide facts and apply the law to all litigants, whether rich or poor, whether man or woman, 

whether a corporation or an individual, and without regard to race, color, creed, or sex.”18  The 

Rhode Island Judiciary has stated that “[j]urors are the conscience of the community, ensuring 

unprejudiced and equitable justice.  You will serve as one of the powerful few, joining with your 

fellow jurors to hold the last refuge of democracy in your collective hands.”19 

If indeed “[j]urors are the conscience of the community,” then the conscience that 

determines a dispute should be that of a community that has a meaningful interest in it.  It is a 

breach of comity and harms the citizens of a foreign jurisdiction to misappropriate their right to 

be involved in the adjudication of controversies in which they are the only interested community. 

                                                 
18 Rhode Island Jury Commissioner’s Office, Called to Jury Service: Why Me? at 22. 
 
19 Williams, C.J., A Letter Welcoming Jurors to the Rhode Island Judiciary, in Rhode Island Jury 
Commissioner’s Office, Called to Jury Service: Why Me? at 1.   
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Perhaps worse than its impact on foreign citizens, concentrating litigation in one forum 

chokes the diversity of opinion that is one of the greatest assets of our federal system.20  See 

Addington v. Texas, 441 U.S. 418, 431 (1979) (“The essence of federalism is that states must be 

free to develop a variety of solutions to problems and not be forced into a common, uniform 

mold.”); New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting); 

State v. Copeland, 300 S.E.2d 63, 73 (S.C. 1982).  The doctrine of forum non conveniens ensures 

that issues of national importance are scrutinized by a variety of courts with different 

backgrounds and experiences.  Each judge, each jury, each judicial process brings its own set of 

tools to bear on an issue.  When a problem is of national concern – as products liability suits very 

often are – this diversity of mindsets can help develop new solutions. 

The approach urged by the plaintiff here would corral issues into fewer courtrooms, 

funneling lawsuits into litigation centers where fewer judges are empowered to determine the 

course of issues of national importance.  The sacrifice is obvious.  Novel approaches go 

unexplored.  The venue determines the outcome of a case. 

 
VI.  Conclusion 

 
Plaintiffs’ contention that Rhode Island does not acknowledge the doctrine of forum non 

conveniens is unfounded.  The power of the courts to decline jurisdiction existed at English 

common law and was never abrogated in Rhode Island.  Plaintiffs’ position that Rhode Island 

                                                 
20See Greve, Michael S., Federalism’s Frontier:  
 
 Products liability litigation under state law is the paradigmatic violation of state 

integrity….  [T]he most restrictive and plaintiff-friendly jurisdiction will 
effectively impose its liability and product norms on the entire country and 
redistribute income from out-of-state manufacturers (and their shareholders and 
workers) to in-state plaintiffs in the process.  

 
7 TEX.  REV.  L.  & POL. 93, 100 (2002). 
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should abrogate the doctrine is unwise.  It harms Rhode Island.  It harms foreign jurisdictions.  It 

is unfair to defendants.  And it harms justice.  There is simply no upside to such a course. 

For the above reasons, PLAC respectfully asks this Court to reverse the decision of the 

trial court that Rhode Island does not recognize the doctrine of forum non conveniens; and, 

further, PLAC requests that the doctrine be applied to the complaints of  the 39 plaintiffs at issue 

and their actions be dismissed.  

 
Dated: May 4, 2007     
      Respectfully submitted, 
 
 
 
 

_________________________________ 
  Brooks R. Magratten, Esq. (#3585) 
  Thomas Connolly, Esq. (#7497) 
   Vetter & White 
   20 Washington Place 
   Providence, RI 02903 
   Phone: (401) 421-3060 
   Fax: (401) 272-6803 
  bmagratten@vetterandwhite.com   
  tconnolly@vetterandwhite.com 
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